[address]

Tel: [number]

Mobile: [number]

Fax: [number]

E-mail: [address]

2nd June 2015

Dear [counsellor],
Letter before Action for Disability Discrimination
I am writing this letter in accordance within the spirit of the Pre Action Protocols, although the period to respond has been reduced to 14 days due to the significantly reduced limitation period in disability discrimination cases and as a result of my individual circumstances which I will explain below.

Please note that your insurers may need to see this as soon as possible and it may affect your insurance cover and/or the conduct of any subsequent legal proceedings if you do not send this letter to them.

Events Giving Rise to this Claim

I am disabled within the ambit and meaning of section 6 of the Equality Act 2010. I am a wheelchair user with neurological difficulties.

I have been experiencing mental distress and wanted to learn some tools to manage panic. I emailed [counselling firm] via their website to see if they could help me. 
I received a phone call on Friday 29th May, in which you discussed with me the accessibility of your services. You informed me that your rooms on [X Street] are not wheelchair accessible. I therefore suggested using a room in the care home in which I live, which is in the centre of [X town] and is two minutes walk from your office. You stated you don’t do home visits but you do have a room you use for consultations in your house, which is also near the centre of Wetherby, and that this had level access. You therefore arranged an appointment with me for Wednesday 3rd July.

On Monday 1st July, you emailed me to cancel this appointment. You told me that on further consideration the corridors in your house are too narrow for wheelchair access, and the furniture in your consultation room would preclude wheelchair access. You suggested mechanisms for me to find alternative counsellors, by which I inferred that you were refusing to see me because neither of your premises would be accessible to me as a wheelchair user. 
It is apparent that the reason that you have refused to provide the counselling session with me is due to access difficulties with your premises making them non-accessible to me as a wheelchair user.
The reasons we are alleging fault

Pursuant to Section 6 and Schedule 1 of the Equality Act 2010 I have the benefit of protection from discrimination.

You are providing a service and/or facility for the purposes of section 29 of the Equality Act 2010. 

Pursuant to Section 20(4) of the Equality Act 2010, as a provider of services you are under a duty where a physical feature puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take such steps as it is reasonable to have to take to avoid the disadvantage. 

Pursuant to Section 20(9) in relation to the requirement to avoiding the substantial disadvantage including the physical feature this includes reference to removing the physical feature in question, altering it or providing a reasonable means of avoiding it.

Section 21 of the Equality Act then provides in Section 21(1) that a failure to comply with amongst others the second requirement is a failure to comply with the duty to make reasonable adjustments and pursuant to Section 21(2) is discrimination against a disabled person.
I refer to the statutory Code of Practice – Services Public Functions and Associations. Paragraph 7.58 of that Code at page 122 provides this:

Where there is a physical barrier, the service providing the same should be to make its services accessible to disabled people and, in particular, to provide access to a service as close as it is reasonably possible to get to the standard normally offered to the public at large.  When considering which option to adopt, service providers must balance and compare the alternatives in light of the policy of the Act, which is, as far as is reasonably practicable, to approximate the access enjoyed by disabled persons to that enjoyed by the rest of the public
Paragraph 7.59 further provides:

If a service provider decided to provide a service through an alternative method, and a disabled person brought a claim against them for a failure to make reasonable adjustments, the Court determining the claim would be able to consider the other options which the service provider could have adopted to avoid the substantial disadvantage to the disabled person.
The Code of Practice further states that the duty is an anticipatory duty; that is, service providers are legally obliged to consider the access needs of disabled people in the planning of their service before a disabled person first solicited the service.
This list of allegations is not exhaustive and we reserve the right to effect amendments or additions should that prove necessary.

I understand that a small business such as yours have limited ability to source accessible properties, or to alter properties. 

It is patently the case that you had not considered accessibility to wheelchair users before I made an enquiry, even though your company was formed six years ago. I aver that this constitutes a failure in your anticipatory duty to consider the reasonable adjustments required by disabled people wishing to access your services.
I aver that your refusal to consider alternative, wheelchair accessible venues for provision of your services constitutes a failure to make reasonable adjustments under the Equality Act. Reasonable adjustments could include:

· Conducting the counselling session in my flat

· Conducting the counselling session in a private room in the care home in which I live

· Hiring or borrowing another room in the centre of [X town] for the counselling session

· Technological solutions such as Skype.

Because of the failure to consider any of these reasonable adjustments, I was unable to access your services and was thus discriminated against for a reason related to the protected characteristic of disability counter to the Equality Act 2010.
I was VERY upset and frustrated at this.

People seeking your services are almost by definition likely to be experiencing mental distress. I was clear that I was seeking assistance to learn coping techniques due to panic attacks. I was therefore emotionally and mentally vulnerable.

When I got your email, I was very angry and distressed. It upsets me that you think it is acceptable to offer me a session then cancel it and refuse to provide me with counselling services purely due to access difficulties for me as a wheelchair user. 

As I have been struggling with my mental health anyway, this affected me more than it would usually have done. I was fuming at this treatment. I was in intense distress. I made contact with my 1:1 carer for support, and to the Intensive Community Support Team under [X mental health NHS trust]. 

I was and am hoping to improve in confidence and in my mental health after I experienced panic attacks and a crisis over the preceding few weeks. Contacting you should have been part of the recovery process. Instead, it resulted in precisely the opposite: your handling of me resulted in stress, anger and loss of confidence.

There are also practical elements. There are very few counsellors in [X town]. Travelling is obviously more difficult for me than others – I don’t drive or have a car and I rely on other people to provide transport for me, with all the stress that this brings. I am therefore struggling to find alternative counsellors.
Disclosure
If you dispute this claim I will require you to provide the following:

· Your policies and procedures regarding access to your services for disabled service users.

· All and any relevant assessments in respect of possible adjustments to your premises and your services for disabled service users.

· All related documentation (including emails) carried out in relation to any proposed adjustments.
Please indicate safe receipt of this Letter before Action. Please respond to it in full within 14 calendar days - that is, by Tuesday 16th June 2015 - otherwise I intend to issue in Court for a declaration, an injunction and damages for injuries to feelings.
To avoid legal action, you would have to provide the equivalent I would be entitled to in Court. 

That would include an open acknowledgement that you have discriminated against me, a legal undertaking to ensure this does not happen to me again (i.e. to make adjustments to your practices, criteria and procedures) and compensation equivalent to damages for injuries to feelings. 

I refer you to the Middle Band as set out in the case of Vento v Chief Constable of West Yorkshire Police [2003] IRLR 102 (uplifted following 'Da ’Bell v National Society for the Prevention of Cruelty to Children 2009') in which the Court of Appeal set out guidelines for how much compensation should be awarded in respect of injury to feelings; 

Yours faithfully,




[signature]



Douglas Paulley

By email to:


[counsellor]








