In the [town] County Court, [name] vs [counselling firm], Particulars of Claim

Legal Statuses and Obligations

1. I am a disabled person; a full time wheelchair user with care needs as a result of autonomic failure and stroke. I am disabled as defined within the Equality Act 2010 (the Act) S6. Pursuant to Section 6 and Schedule 1 of the Equality Act 2010 I have the benefit of protection from discrimination.

2. The defendant provides a service and/or facility for the purposes of section 29 of the Equality Act 2010. 
3. Pursuant to S15 of the Equality Act 2010, the defendant is under a duty not to discriminate against disabled people.

4. Pursuant to Section 19(2)(b) of the Equality Act 2010, as a provider of services the defendant is under a duty to change any provision, criterion or practice where such puts persons with whom the service user shares the characteristic (in this case disability / wheelchair use) at a particular disadvantage when compared with persons with whom the service user does not share the protected characteristic (i.e. non wheelchair users.)

5. Pursuant to Section 20(3) of the Equality Act 2010, as a provider of services the defendants are under a duty where a provision, criterion or practice puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take such steps as it is reasonable to have to take to avoid the disadvantage.
6. Pursuant to Section 20(4) of the Equality Act 2010, as a provider of services the defendants are under a duty where a physical feature puts a disabled person at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take such steps as it is reasonable to have to take to avoid the disadvantage. 

7. Pursuant to Section 20(5) of the Equality Act 2010, as a provider of services the defendants are under a duty where a disabled person would, but for the provision of an auxiliary aid, be put at a substantial disadvantage in relation to a relevant matter in comparison with persons who are not disabled, to take such steps as it is reasonable to have to take to provide the auxiliary aid.
8. Section 21 of the Equality Act then provides in Section 21(1) that a failure to comply with amongst others the second requirement is a failure to comply with the duty to make reasonable adjustments and pursuant to Section 21(2) is discrimination against a disabled person.

9. The statutory Code of Practice – Services ,Public Functions and Associations provides in Paragraph 7.58:

Where there is a physical barrier, the service providing the same should be to make its services accessible to disabled people and, in particular, to provide access to a service as close as it is reasonably possible to get to the standard normally offered to the public at large. When considering which option to adopt, service providers must balance and compare the alternatives in light of the policy of the Act, which is, as far as is reasonably practicable, to approximate the access enjoyed by disabled persons to that enjoyed by the rest of the public.

10. The Code of Practice further states that the duty is an anticipatory duty; that is, service providers are legally obliged to consider the access needs of disabled people in the planning of their service before a disabled person first solicited the service.

The Facts

11. I have recently been experiencing panic attacks and anxiety. I therefore sought help from local counsellors. I found the defendant’s website by means of the British Association of Counselling and Psychotherapy’s (BACP’s) website. The BACP is the registration body for counsellors and other therapists.

12. As I am a wheelchair user and I am aware that the defendant may well be a small service provider with limited resources or property, I made the defendant aware that I was a wheelchair user when I sent my enquiry via the defendant’s website. I sent the following enquiry via the defendant’s website on Tuesday 26th May:
Hello I'm having some problems at the moment with confidence and anxiety at the moment. I'm a wheelchair user living in Wetherby. I wonder if you could work with me? Thank you Doug
13. Subsequent to the enquiry, the defendant telephoned me on Friday 29th May to discuss the possibility of arranging an initial assessment session. The defendant explained to me that her offices / surgery / premises on [street] are not accessible to wheelchair users. We therefore discussed potential alternative arrangements.

14. I live in a residential care home in the centre of Wetherby, two minutes walk from the defendant’s premises on [street]. I therefore enquired whether the defendant would be prepared to conduct sessions either in my rooms in the care home, or in one of the communal rooms in the care home that don’t form part of my personal accommodation. The defendant told me that she does not do home visits and thus would not consider this.

15. The defendant told me that she sometimes uses a room in her house for consultations with clients. She lives within walking distance of the care home (though in fact her offices are closer to the care home than to her house.) She said that her house had level access and that this should therefore be suitable for our consultation.

16. The defendant and I therefore made an appointment for an initial assessment for the following Wednesday, 3rd June. 

17. Three days later, on Monday, 1st June, the defendant sent an email cancelling the session:

Dear Doug

We spoke at some length about meeting and where that would be possible. After some thought I did arrange with you to have a meeting at my room at home because I assumed having no steps on entrance would be easier access for you.  Unfortunately and with regret I now realise this is not possible because my door and hall are not wide enough, also the furniture in the room means there is not enough space.  I know this must lead to some frustration for you. I was trying to accommodate you, but it is not possible especially since my office in Wetherby has so many steps.

I wish you all the best.  

You could go onto the BACP website and look for counsellors who have disabled access.

Best wishes [name]
18. I interpreted this email as meaning that the defendant was now refusing to provide me with an initial assessment, i.e. that the defendant was refusing to provide her service to me due to problems in meeting my access needs as a wheelchair user.
Why This Is Discriminatory

19. I understand that the defendant is a small business and may not be in a position of significant choice when renting premises to hold sessions in, nor to spend any significant sum to alter physical premises.

20. It is my contention that the Defendant has failed in her duty to make reasonable adjustments to her policies, criteria and practices (PCP) that make it impossible or unreasonably difficult for wheelchair users and others with mobility problems to access her services. 

21. I further aver that the failure to make reasonable adjustments to this PCP is discriminatory counter to the Equality Act in that it makes it impossible for wheelchair users and other people with mobility problems to access the defendant’s services.
22. Reasonable adjustments could include:

a. Being prepared to consider home visits to people with mobility problems
b. Investigating and being prepared to use accessible third-party rooms, for example in GP surgeries, health centres or in the town hall or church buildings

The Impact of the Discrimination

23. As is evident by the fact that I was seeking out psychological therapy, I was in a pre-existing state of considerable psychological stress before contacting the defendant.

24. The defendant’s actions had the effect of delaying my access to professional psychological therapies. After her refusal, I had to start the search afresh.

25. There are limited psychological therapists in and around [town]. I therefore had difficulty in finding and arranging sessions with an alternative therapist. I was therefore in distress for longer than I might have been.

26. The alternative therapist who is now working with me (via home visits) is more expensive than the defendant. I am therefore at a financial disadvantage.

27. The strongest impact of the defendant’s actions, however, was that I was intensely angry and upset, and felt very let down and discriminated against. I still do.
28. It is likely that my mental state at the time exacerbated the reaction to the above. The counter is also true: my reaction to the defendant’s actions significantly worsened my psychological distress.
29. The defendant was aware that I was in mental distress yet turned me down for surmountable practical reasons despite being aware of the potential exacerbating effect of her actions on my mental health.

30. I felt humiliated and embarrassed. I felt like I was treated as a second class citizen. I felt that my needs as a disabled person had been given no consideration whatsoever; that we were unimportant and that our access could be denied with impunity. 
Action in compliance with the Practice Direction – Pre-action Conduct

31. I sent a Letter before Action by email of Tuesday 2nd June, setting out the issues in these Particulars and giving the defendant two weeks to respond. I set out the facts and the law as above and requested appropriate action and recompense.

32. I particularly pointed out that the statutory Code of Practice – Services Public Functions and Associations section 7.58 states that adjustments must be “to provide access to a service as close as it is reasonably possible to get to the standard normally offered to the public at large” 

33. I further challenged the defendant in a separate email that her profile on the BACP website said "Accessible Offices: Yes". 
34. I raised a concern with the BACP about her conduct.

35. The BACP has since informed me that the defendant changed the text to “Accessible Offices: No” at some point before the 8th of June.

36. The BACP provided me a copy of their guidance sheet for their registrants about measures they should take to ensure that their services are accessible to disabled people.  I have attached this guidance, entitled “Making therapy accessible for disabled people”. 

37. This guidance specifically refers counsellors to their duty not to discriminate and to make reasonable adjustments as stated in the Disability Discrimination Act 1995 (since grandfathered into the Equality Act) and the Disability Discrimination Act 2005.

38. Inter alia, the guidance recommends the following:

a. Ensure basic access arrangements are in place.
b. Be prepared to jointly remove any barriers to access 

c. Be prepared to have ‘norms’ or traditional assumptions about delivery of therapy sessions challenged

d. Avoiding overly rigid policies and procedures, eg relating to appointment systems

e. Inclusive policies about home visiting

f. Publicising services using informative and honest access information

g. Engage in a process of collaborative problem-solving with the client, which can be time consuming, before therapy sessions can begin

h. Be prepared to work with a client in their home or a community venue (eg GP practice) if, for practical reasons, it is not possible to remove access barriers elsewhere. Working in clients’ homes requires careful consideration of issues of personal safety (for the therapist, the client and other people in the house), ways of creating symbolic separateness and safety, and strategies for managing interruptions

i. Seek specialist external advice, as necessary

j. Review access arrangements regularly to ensure continuing compliance with the DDA

k. Clients have varying needs and therapists need to be flexible to meet them

l. Seek disability awareness and/or disability equality training to further understand the DDA and as part of continuing professional and personal development.

39. The BACP also sent their Ethical Framework for Good Practice in Counselling and Psychotherapy, which (inter alia) states:

Clients vary in their requirements in order to communicate effectively and to gain access to services. Ethically aware services strive to meet these needs and to avoid excluding someone from receiving a service or lowering the quality of that service solely on the grounds of a client’s learning difficulty or physical disability...

All practitioners encounter the challenge of responding to the diversity of their clients and finding ways of working effectively with them.
40. In the ensuing days, the defendants left a number of messages on my answer machine and sent a number of emails. In these emails, the defendants stated (inter alia)

a. She had been attempting to think of alternative therapists

b. Her need for “clear boundaries and ethical practice for safe containment of any potential ongoing work”

c. An assertion that her cancelation of the assessment session did not constitute a refusal to provide me with her service

41. The defendant stated that the answerphone messages that she left offered to conduct the initial session in my care home. However, I could not face listening to the messages. Further, I did not feel comfortable with the thought of seeing her after she had previously flat refused to vary her policies in order to enable her to work with me as a wheelchair user.

42. The defendant apologised for cancelling our session and suggested meeting me to resolve matters, but I did not feel able to do that due to my mental health difficulties and her previous actions. I therefore wrote re-iterating my desire for alternative dispute resolution, both formal (through the Small Claims Mediation Service or others) and informal (by reaching agreeing through email or writing).

43. The defendant has not responded to my suggestions of alternative dispute resolution. The deadline I set in my Letter before Action has now passed. The Defendant has not provided any of the disclosure I requested in my Letter before Action (e.g. documentation of the defendant’s policies and procedures) nor has she responded to the suggested out-of-court settlement contained therein.

Remaining Concerns

44. I was prevented from accessing the defendant’s services by her refusal to make changes to her policies.

45. Whilst the defendant has since offered to make alternative arrangements – after the Letter before Action – there has to be a good rapport between a therapist and their client for such therapy to be of benefit, and I do not feel that this was possible to achieve given her previous actions.
46. The defendant made it impossible to work with me through her action in refusing to consider alternative, wheelchair accessible premises. 

47. Whilst the defendant has since apologised, she has not offered appropriate undertakings to practice differently in the future, nor has she offered any recompense for the discrimination she perpetuated against me. 

48. The defendant has ignored requests for formal and informal dispute resolution. I am therefore forced to seek redress through the court.
I believe that the facts stated in these Particulars of Claim are true.

[signature]
Douglas Jack Paulley, 16th June 2015
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